COOPERATIVE AGREEMENT
BETWEEN
NEW MEXICO TAXATION AND REVENUE DEPARTMENT
AND
PUEBLO DE COCHITI DIVISION OF REVENUE

Resolution No. 2006-01

This Cooperative Agreement is entered into by the New Mexico Taxation and
Revenue Department (hereafter the “Department”) pursuant to the authority granted by
Section 9-11-12.1 NMSA 1978 (1997 Cum. Supp.) and pursuant to the New Mexico
Joint Powers Agreement Act, Sections 11-1-1 to 11-1-7 NMSA 1978 (1997 Repl.), and
is entered into by the Pueblo de Cochiti Division of Revenue (hereafter the “Division”)
pursuant to the authority granted by Pueblo de Cochiti Tribal Council Resolution No.
2006-01 Adopted on March 20, 2006.

1. Purpose.

The Department and the Division enter into this Agreement in order to provide for
the exchange of information and the reciprocal, joint or common enforcement,
administration, collection, remittance and audit of gross receipts taxes of the pariy’s
jurisdictions.

2 Definitions.
As used in this Agreement the following terms have the meanings stated:

“Class 1 Receipts” means receipts of a person other than a Pueblo de Cochiti
Entity that are (a) reportable to a location on Pueblo de Cochiti Land, (b) are derived
from the sale of goods or services o a Pueblo de Cochiti Entity, and (c) are
documented by the taxpayer to be exempt from the State Tax as provided by NMAC
3.2.4.7 and NMAC 3.2.4.9, as those provisions may be amended by the Department,
provided that such amendments and this Agreement shall not be construed as
authorizing state taxation beyond that permitted by federal law.

“Class 2 Receipts" means (a) receipts of a person other than a Pueblo de Cochiti
Entity that are (1) reportable to a location on Pueblo de Cochiti land, (2) and are not
Class 1 Receipts.

“‘Departiment” means the Taxation and Revenue Department, the Secretary of
Taxation and Revenue or any employee of the Department exercising authority lawfully
delegated to that employee by the Secretary.



*Division” means the Pueblo de Cochiti Division of Revenue, the Pueblo
Treasurer or any employee of the administration exercising authority lawfully delegated
to that employee by the Treasurer or Governor.

“Pueblo™ means Pueblo de Cochiti, including all Pueblo de Cochiti grant and
reservation lands or lands otherwise located within the exterior boundaries thereof.

‘Pueblo Tax" refers to the gross receipts tax imposed by Pueblo de Cochiti
Amended Gross Receipts Tax Ordinance No.2005-18, for so long as that tax remains a
qualifying gross receipts, sales or similar tax as defined by § 7-9-88(B) NMSA 1978
(1999 Cum. Supp.)

“Receipts” means gross receipts as defined by § 7-9-3.5 NMSA 1978.

“Cochiti Entity” means Pueblo de Cochiti; any political subdivision, agency or
department of Pueblo de Cochiti; any incorporated or unincorporated enterprise of
Pueblo de Cochiti or its political subdivisions, agencies or departiments; any corporation
required to be considered a Pueblo de Cochiti entity under Eastern Navaijo Indusiries.
Inc.. v. Bureau of Revenue, 552 P.2d 805 (N.M.App. 1976); any business that is fifty
percent or more owned by member(s) of the Pueblo de Cochiti; or a member of the
Pueblo de Cochiti.

“State Tax” refers to the Gross Receipts and Compensating Tax imposed by
Chapter 7, Article 9 NMSA 1978 as amended from time to time during the period this
Agreement is in effect, including any local option gross receipts taxes imposed by any
political subdivision of the State of New Mexico.

3. T le T ions Aff

A This Agreement shall apply only to taxable transactions located on
the lands of the Pueblo de Cochiti and shall apply only to taxpayers who are not Pueblo
de Cochiti Entities. This Agreement shall not apply to the collection of any Pueblo Tax
from a Pueblo de Cochiti Entity. The Division shall be solely responsible for the
collection of the Pueblo Tax from Pueblo de Cochiti Entities, and shall provide
reasonable documentation to the Department upon request to confirm that the Pueblo
Tax is being uniformly collected from Pueblo de Cochiti Entities subject to the Pueblo
Tax

B. This Agreement shall apply to taxable transactions occurring on
and after the first day of the month following in which this Agreement is approved by all
Pueblo and State agencies whose approval is required by the respective laws of each
government.

4. Jurisdiction



A Nothing in this Agreement shall be construed as authonizing the
State of New Mexico or Pueblo de Cochiti to tax persons or transactions that federal law
prohibits that government from taxing, or as authorizing a state or pueblo court to assert
jurisdiction over persons who are not otherwise subject to that court’s jurisdiction, or as
affecting any issue of the respective civil or criminal jurisdictions of the State of New
Mexico or Pueblo de Cochiti.

B. Nothing in this Agreement shall be construed as an assertion or an
admission by either the State of New Mexico or Pueblo de Cochiti that the taxes of one
have precedence over the taxes of the other when the person or transaction is subject
to the taxing authority of both governments. This Agreement shall be construed solely
as a voluntary agreement between the two party govermnments and shall not alter or
affect the government to government relations between the State of New Mexico and
any Indian nation, tribe or pueblo other than Pueblo de Cochiti.

G The Pueblo de Cochiti has the exclusive authority to determine
whether a natural person is, or is not, a recognized member of the Pueblo.

5. Administrative Agency.

The Department is designated as the administrative agency under this
Agreement, except to the extent that this Agreement identifies the Division as the
administrative agency over those adminisirative matters that are within the exclusive
jurisdiction of the Pueblo.

6. Administration of Pueblo Tax.

The Division hereby delegates to the Department all of the Division's authority to
administer and collect the Pueblo Tax as the Division's agent while this Agreement is in
effect, except as follows:

A A taxpayer that is a Pueblo de Cochiti Entity shall be exempt from
all provisions of this Agreement and the Division shall have the exclusive authority and
obligation to administer and enforce the Pueblo Tax against a taxpayer that is a Pueblo
de Cochiti Entity. A taxpayer exempt from this Agreement under this subparagraph
shall not be required to file any return to the Department concerning the Pueblo Tax or
in any other manner shall be subject to the jurisdiction of the Department under this
Agreement.

B. The Pueblo shall have the exclusive authority fo determine under
Pueblo law whether any natural person is recognized by the Pueblo as a member of the
Pueblo.

C. Any proposed decision, determination or other action by the
Department (other than extensions of time to file a retum or pay the tax) affecting the
liability of any taxpayer for the Pueblo Tax shall be submitted to the Division for



concurrence before the decision, determination, or other action takes effect. The
Division shall determine, within thirty (30) days after receipt of the Department's
proposal, whether the proposed decision, determination or other action complies with
applicable Pueblo law. The Depariment shall defer to and apply the Division's
interpretation of Pueblo law. Failure of the Division to respond to the proposed action
within thirty (30) days after receipt shall constitute approval of the proposal.

D. After all administrative proceedings within the Depariment are
completed, as provided in this Agreement, the Division shall be solely responsible for
prosecuting any judicial proceeding for the collection of any delinquent Pueblo Tax
pursuant to the remedies provided by Pueblo law.

E The Pueblo will indemnify and hold harmless the Department for all
liabilities arising from the Department’s administration and collection of Pueblo tax. The
extent and existence of these liabilities are subject to arbitration.

T. T Identi ion.

A The Department and the Division shall jointly develop and maintain
systems for identifying taxpayers that are subject to taxation by both party jurisdictions
and taxpayers that are subject to taxation by only one of the party jurisdictions.

B. The Division shall provide the Department a list of taxpayers who
are Pueblo de Cochiti Entities. The Division shall assist the Department in identifying
sales of goods and services by non-Pueblo de Cochiti Entities to Pueblo de Cochiti
Entities, in order to identify transactions that are not subject to the State Tax.

C. The parties agree that a political subdivision, agency, or
department of the Pueblo de Cochiti, subject to the control of the Pueblo de Cochiti
Tribal Council, is a Pueblo de Cochiti Entity.

The Department shall accept as conclusive the Pueblo's
determination that an entity chartered by the Pueblo de Cochiti, wholly-owned by the
Pueblo de Cochiti, and subject to the voting control of the Pueblo de Cochiti Tribal
Council, is a Pueblo de Cochiti Entity. The Pueblo agrees to provide a certified copy of
the articles of incorporation of such an entity upon request of the Department.

The Pueblo shall have exclusive authority to whether a2 natural
person is an enrolled member of the Pueblo.

The status of other entities as a Pueblo de Cochiti Entity or a non-
Pueblo de Cochiti Entity will be determined according to the Assessment and Protest
Procedures set forth in paragraph 12 of this Agreement.

8. T Retumns and R R



A All taxpayers who have taxable receipts subject to this Agreement
shall report those receipts to the Department on the CRS-1 Form maintained by the
Department for reporting the State Tax, or on such other form(s) that the Division and
the Depariment jointly approve.

B. Any non-Pueblo de Cochiti Entity maintaining a place of business
on Pueblo de Cochiti Land who has receipts subject to this Agreement shall be required
to report its taxable gross receipts and deductions for each of the following tax districts
in which the entity maintains a place of business:

District 1: Pueblo de Cochiti Land located in Sandoval County.
District 22  Pueblo de Cochiti Land located in Santa Fe County.

C. A person's place or places of business shall be determined
according to NMAC3.1.4.13, including but not limited to the requirements that:

(1) for persons engaged in the construction business, “place of
business” includes each location at which construction is
performed, and

(2) for utilities, “place of business” includes each location at
which the utility’s product or service is delivered to the customer.

D. All taxpayers who have taxable receipts subject to this Agreement
shall report, by appropriate code, the dollar amount of receipts that come within Class 1
or Class 2, as defined by this Agreement.

(1)  separate reporting codes shall be assigned to the following
categories of receipts:

A non-Pueblo de Cochiti taxpayer's Class 1 Receipts from a
business located in District 1

A non-Pueblo de Cochiti taxpayer's Class 2 Receipts from a
business located in District 1

A non-Pueblo of Cochiti taxpayer's Class 1 Receipts from a
business located in District 2
A non-Pueblo de Cochiti taxpayer's Class 2 Receipts from a
business located in District 2

(2) Class 1 Receipts from a District consist of all Receipts from
transactions in the District documented as exempt from the State
Tax under NMAC 3.2.4.7 and NMAC 3.2.4.9.



(3) Class 2 Receipts from a District consist of all Receipts from
transactions in the District other than Class 1 Receipts.

=) Allocation of State Tax and Pueblo Tax and Changes in Tax Rates.

A Class 1 Receipts are subject only to the Pueblo Tax. All of the
gross receipts tax imposed on Class 1 Receipts shall be allocated to the Pueblo.

B. Class 2 Receipts are subject to the reciprocal tax credits created by
§ 7-9-88.1 NMSA 1978 (1997 Cum. Supp.) and under the authority of Pueblo de Cochiti
Amended Gross Receipts Tax Ordinance No. 2005-19. Seventy-Five percent of the
gross receipts tax improved on Class 2 Receipts shall be allocated to the Pueblo.
Twenty-five percent of the gross receipts tax imposed on Class 2 Receipts shall be
allocated to the State. The tax allocated to the State shall be subject to proportional
application against the amount of the gross receipts tax and local option gross receipts
tax and against the amount of distributions of those taxes pursuant to Section 7-1-6.1
NMSA 1978.

C. In the event of a change in the State gross receipis tax rates
imposed by the State of New Mexico, the rates for the taxes imposed and collected
pursuant to this Agreement shall automatically be adjusted to correspond to the change
in total gross receipts tax rate of the State and any local option tax districts of the State
located within Santa Fe County or Sandoval County, outside of any municipality.

10.  Ownership of Money Collected.

Money collected by the Department on behalf of the Division in accordance with
this Agreement is not money of the State of New Mexico and shall be collected and
disbursed in accordance with the terms of this Agreement, notwithstanding any other
provision of law. Money collected by the Division on behalf of the Department in
accordance with this Agreement is not money of Pueblo de Cochiti and shall be
collected and disbursed in accordance with the terms of this Agreement,
notwithstanding any other provision of law.

11. Receipts and Disbursements.

All money received or collected by the Department pursuant to this Agreement
shall be deposited with the State Treasurer and credited to the tax administration
suspense fund as provided by the New Mexico Tax Administration Act. Deposits of
money consisting of Pueblo Tax, less the administrative fee provided in paragraph 18,
shall be disbursed to the Division by the end of the month following the month in which
the tax was collected.

12. Assessment and Protest Procedures.




A.  An assessment of Pueblo Tax against a Pueblo de Cochiti Entity
shall be issued solely by the Division and is not subject to the provisions of this
Agreement.

B. An assessment of Pueblo Tax and/or State Tax against a non-
Pueblo de Cochiti Entity shall be issued by the Department for the Department and the
Division. The assessment shall inform the taxpayer of the remedies available to the
taxpayer under Pueblo law and this Agreement as to the assessment of Pueblo Tax and
shall inform the taxpayer of the remedies available to the taxpayer under State law as to
the assessment of State Tax.

C. Any abatement of assessment of Pueblo Tax, and any closing
agreement, compromise or installment payment agreement concerning any liability for
Pueblo Tax proposed by the Department must be approved in advance by the Division.
The Department shall submit the proposed action to the Division in writing, and the
Division shall have thirty (30) days after receipt of the proposed action to adopt or reject
the proposal. Failure to take any action within the thirty (30) day period shall constitute
approval of the proposed action.

D. A taxpayer that is a non-Pueblo de Cochiti Entity may dispute the
assessment to it of any amount of Pueblo Tax or the application to the taxpayer of any
provision of this Agreement or of the Pueblo Tax Ordinance by filing with the
Department a written protest as provided in § 7-1-24 NMSA 1978 and applicable
regulations of the Department.

E. The Department is authorized to process a protest filed under
subparagraph 12(D) of this Agreement by a non-Pueblo de Cochiti Entity according to
the procedures established by § 7-1-24 NMSA 1878, provided that the Depariment’s
Hearing Officer shall have no authority to issue a decision on the protest. The Hearing
Officer shall make a recommended decision for adoption, modification or rejection by
the Division. The Division shall, within thirty (30) days of receipt of the recommended
decision, inform the protesting taxpayer of the Division’s decision, the requirements for
perfection of an appeal, and the consequences of failure to appeal. Any appeal from
the decision of the Division shall be as provided in Pueblo law.

E- If a protest raises only issues of Pueblo law and does not raise any
issue of state law, the Department may refer the protest directly to the Division for
decision, without making any recommendations.

13. Claims for Refund.

A Any person who believes that an amount of tax subject to this
Agreement has been paid by or withheld from that person in excess of that for which the
person was liable or who has been denied any credit or rebate claimed may clam a
refund as provided in § 7-1-26 NMSA 1978 and the Department's regulations under that
statute.



B. The Department is authorized to process a claim for refund of
Pueblo Tax filed under subparagraph 13(A) of this Agreement by a non-Pueblo de
Cochiti Entity according to the procedures established by § 7-1-26 NMSA 1978,
provided that the Depariment shall not make any decision on the claim. The
Depariment shall make a recommended decision for adoption, modification or rejection
by the Division. The Division shall, within thirty (30) days of receipt of the
recommended decision, inform the claimant of the Division's decision, the requirements
for perfection of an appeal, and the consequences of failure to appeal. Any appeal from
the decision of the Division shall be as provided in Pueblo law.

C. In response to a claim for refund made as provided in this
Agreement but before any court acquires jurisdiction of the matter, the Division may
authorize the refund to a person of any overpayment of Pueblo Tax determined by the
Division to have been erroneously paid by the person. The Division shall be solely
responsible for issuing any such refund, from funds of the Division. In the discretion of
the Division, any amount of Pueblo Tax due to be refunded may be offset as a credit
against any amount of Pueblo Tax for which the person due the refund may be liable.

D. If a claim for refund raises only issues of Pueblo law and does not
raise any issue of state law, the Depariment may refer the claim directly to the Division
for decision, without making any recommendations.

14. Le ollection of Delinguent Pueblo Tax.

The Department shall be solely responsible for the collection of delinquent State
Tax pursuant to state law through levy or other procedures. The Department shall seek
the consent in writing of the Division to enter the exterior boundaries of the Pueblo de
Cochiti to camry out levy or other procedures o collect delinquent State Tax within the
exterior boundaries of the Pueblo at least forty-eight (48) hours prior to its entry. The
Division shall submit a written response to the Department’s request within twenty-four
(24) hours of the Department's request. The withholding of consent by the Division
shall result in the immediate termination of this Agreement. Termination pursuant to this
paragraph is not subject to arbitration.

Bureau of Indian Affairs police officers who are commissioned to enforce State
law shall accompany the Department when it enters the exterior boundaries of the
Pueblo pursuant to this paragraph.

The Division shall be solely responsible for the collection of delinquent Pueblo
Tax pursuant to Pueblo law through levy or other procedure.

15. Confidentiality of Information.

No employee or former employee of the Depariment shall disclose to any
individual other than another employee of the Depariment or of the Division any



information contained in the return of any taxpayer relating to taxes subject to this
Agreement, or any other information about any taxpayer acquired as a result of his
employment by the Department or the Division except to the extent that employees of
the Depariment are authorized to disclose such information by applicable state law or to
the extent that employees of the Division are authorized to disclose such information by
applicable Pueblo law. This Agreement constitutes a reciprocal agreement between the
Department and Pueblo de Cochiti for the exchange of confidential taxpayer information
for purposes of Section 7-1-8(T) NMSA 1978. Any exchange of ocnﬁdentjaf taxpayer

information between the Nenartmant and #ha Nadaian meomacand 4o sl =
16.  Funding.

As compensation for all services provided by the Department under this
Agreement, the Department shall retain a sum equal to the following percentage of the
total Pueblo Tax, including interest and penalties, received or collected by the
Department as agent for the Division pursuant to this Agreement. the percentage
currently charged to counties at the time such compensation is retained, but not to
exceed three and six tenths percent (3.6%).

17. Termmn.

This Agreement shall become effective when executed by the Department and
the Division and shall thereafter apply to taxable transactions as provided in
subparagraph 3(B) of this Agreement. This Agreement shall continue in effect for a
period of ten (10) years unless earlier terminated as provided in paragraph 19. This
Agreement shall automatically be extended for additional consecutive ten (10) year
terms, subject to earlier termination as provided in paragraph 19, unless the Department
or the Division notifies the other party, not more than twelve months and not less than
six months prior fo the end of the then current term that the Agreement will not be
extended beyond its then current term.

18. Breach.

If either party concludes that the other party has failed to perform its obligations
under this Agreement, it may notify the other party in writing of the basis for the alleged
default. If the dispute is not resolved within thirty (30) days after the written notice of
default is received, the dispute shall be resoclved through arbitration as provided in

paragraph 21.

19. Termination

Either party may terminate this Agreement with ninety (90) days written notice
to the other party. Termination shall not be cause to avoid a pending arbitration or to
vacate an arbitration award.



200 R nd Audit.

Each party shall permit the other party to inspect and audit all data and records
relating to its performance under this Agreement. This right to inspect and audit shall
continue for a period of one (1) year following the termination or expiration of this
Agreement for any reason.

21.  Dispute Resolution.

A All disputes and controversies of every kind and nature between
the parties to this Agreement as to the existence, construction, validity, interpretation or
meaning, performance, non-performance, enforcement, operation or breach of this
Agreement shall be submitted to arbitration pursuant to the procedures set forth herein.
Termination under paragraph 19 shall not be subject to arbitration.

B. Either party may demand arbitration in writing, which demand shall
include the name of the arbitrator appointed by the party demanding arbitration,
together with a statement of the matter in controversy.

C. Within twenty (20) days after such written demand, the other party
shall name its arbitrator, or in default of such naming, such arbitrator shall be named by
the American Arbitration Association, and the two arbitrators so selected shall name a
third arbitrator within twenty (20) days or, in lieu of such agreement on a third arbitrator
by the two arbitrators so appointed, a third arbitrator shall be appointed by the Federal
District Court for the District of New Mexico. In the event said Court fails to appoint a
third arbitrator within thirty (30) days of the request therefore, the appointment shall be
made by the American Arbitration Association.

D. The arbitration costs and expenses of each party shall be borne by
that party and all arbitrators’ fees and other expenses shall be bome equally by both
parties.

E. The arbitration hearing shall be held at such time and place as
designated by the arbitrators on at least twenty (20) days written notice to the parties.

F- An award rendered by a majority of the arbitrators appointed
pursuant to this Agreement shall be final and binding on all parties to the proceeding,
and the parties hereto agree to be bound by such award.

G. As to any procedures regarding the conduct of the arbitration that
are not specified either in this Agreement or in another written agreement signed in
advance of the hearing, the parties shall follow rules to be applied and used as
determined by the arbitrators.

H. The parties stipulate that the arbitration provisions of this
Agreement shall be a complete defense to any suit, action or proceeding instituted in
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any federal, state or tribal court or before any administrative tribunal with respect to any
controversy or dispute arising between the parties the time this Agreement is in effect
and which is arbitrable as set forth in this Agreement. The arbitration provisions of this
Agreement, shall, with respect to any controversy or dispute, survive the termination or
expiration of this Agreement.

1. Nothing contained in this Agreement shall be deemed fo give the
arbitrators any authority, power or right to alter, change, amend, modify, add to, or
subtract from any other provision of this Agreement.

J. Failure by either party to arbitrate any dispute pursuant to the
procedure set forth herein when a demand to do so has been made by the other party
or failure by either party to comply with the arbitration award shall amount to a material
breach of this Agreement and shall entitle the party who demanded arbitration to cease
performance of any obligation set forth in this Agreement at the sole discretion of that

party.

K This Agreement is not subject to enforcement under the New
Mexico Uniform Arbitration Act (Sections 44-7-1 through 44-7-22 NMSA 1978). This
Agreement is subject to enforcement under the Federal Arbitration Act, 9 U.S.C. § 1 ef

seq. The Pueblo and the State shall each assist in registering a final arbitration award
as a domestic judgment in their respective jurisdictions.

22. Amendment.

This Agreement shall not be altered, changed, or amended except by written
instrument executed and approved by the parties hereto.

APROVED AND EXECUTED on the dates indicated below.

NEW MEXICO TAXATION AND REVENUE

DEPARTMENT
MER E
By: | [ )
S@M{M axation afnd Revenue
Date: AR 6@@

PUEBLO DE COCHITI DIVISION OF REVENUE

[
o
" Pueblo de Cochit

By: (L' =
Gov
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Date: 0 ﬁ/m é) {ﬁ?
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